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( "Camdss ion" )  a g a i n s t  J a -Car ro l l  E lec t r i c  Caoperative, inc .  
under Sect ian 7 of  the Electric Suppl ier  A c t  1 ( " J o - C a r r o l l " )  

Comnlaint under the  E iec t r i c  9 2 - 0 4 5 0  

i, j 
' \ '  

- 
Supplier A c t  regarding se-mice i n  : 1 JO Daviess County, I l i i n o i s .  

Conso l .  
(On Remand) 

Inters t a t  e Power Camp any 
-vs - 

Jo - C a r r o  11 El ec tr i  C Cooperative , 
I 

( " E S A ' l ) ,  2 2 0  ILCS 3 0 / 1 ,  e t  seq.., seekins '  a d e c e n i n a t i o n  t h a t  

American/Freezer Se--ices, iac,  ("Freezer  Serv ices")  , and t h a t  
1r . te rs ta te  has  t h e  exclusive righ: t o  provide e l e c t r i c  serric= t o  1 - 

b C .  

complaint under  the  Z lec t r i c  9 3 - 0 0 3 0  I 

l ' \  
:, 
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au thor i ty ,  End , t o  corngel j o i n t  d e  of I n t e r s t a t e  s t r u c t u r e s  t o  
- -  Z c c i i i t a c t  c k c s c r u c t i o n  of a p-ew -.li~e to t h e  Subject premises; 

On J u l y .  2 1 ,  1993, after reviewing t h e  e v i d e x e  presenced by 
the  p a r t i e s ,  t h e  Cornmlssion i s sued  an O r E e r  authorizing I n t z r s  t a c e  
to' provide e l e c c r i c  s e r ~ i c e  LO F r e i z t r  Services  f o r  a l l  of  i t s  
requirements upon the Subj ecc ?remises. Jo-Carro l l  sought 
adrninistrativ? revkew of . t he  Order before t h e  Ci rcu i t  cou r t  of t h e  
F i f t een th  J c d i c i a l  District, So Daviess County, I l l i n o i s .  That 
C o u r t ,  by O r d e r  entered June  2 7 ,  1 9 9 4  and Supplemental Order 
entered December 2 0 ,  1994, remanded the case  t o  the  Comrnission.far 
f u r t h e r  proceedings i n  which all re levant  evidence w a s  t o  ne 
considered by the  Commission, a f t e r  f u r t h e r  hearing, t o  de t e rn ine  
which s u p p l i e r  i s  e n t i t l e d  o r  should be pe -n i t t ed  under t h e  ESA t o  
f u m i s h  se-vice on the  basis  o f  t h e  e n t i r e  record.  

Pcrsuarlt t o  r,otic= as requi red  by law and t h e - r u l e s  and 
regu la t ions  of the Commission, ev idea t i a ry  hearings on  remand were 
heid i n  Chicago, Illinois on Januasy 23 and 2 4 ,  and F e b r u a - q  2 2 ,  
1 9 9 6 .  Both p a r t i e s  were represenxed by cou i se l  and p r e s e i t e d  
testimony. A t  the close o f  hear ing  on Fzbrua-q 2 2 ,  1 3 3 6 ,  t he  
record w a s  marked "Heard and T z k e n  . I' 

C n  remand, I n t z r s t a t e  presented t h e  fallowing witnesses:  
william M i t c h e l l ;  E a r l  F.  Billmeyer; Carl 8 .  Schoenhard, Jr . ;  
Michael Roth; J e f f  Woods; Marlin F .  Jorgensen; Ralph Trane1;- J a m e s  ? 
Benninger; aid, Thomas M.  Shoemaker. Jo -Car ro l l  presented t h e  
following w i t n e s s e s  : Connie Shireman; . Jerq  Maddox; Terrecce H.  
Leifker ;  John Sinovich;  Merlin Lebakken; and, Denn i s  D. Wurster. 

Briefs, respcns ive  b r i e f s  and proposed farms ~f an Order on 
Remand were f i l e c  by both p a r t i e s .  A copy of t h e  Bearing 
Fxamifer' s Proposed Order on Remand ( "Proposed Order" ) was duly 
served on t h e  p a r t i e s .  Exceptions and r e p l i e s  t o  exceptions w e r e  
f i l e d  by t h e  p a r t i e s .  Na s u b s t a n t i v e  chanqes have been made t o  t h e  
Proposed. Order; hcwever, several c l a r i f i c a t i o n s  t o  pos i t i ons  taken  

.-. 

by the  parties have be= made. - . .  

11. - ESA , I 

The ESA, exac ted  e f f e c t i v e  J u l y  2 ,  i 3 6 5 ,  crea ted  f o u r  methods 
by whick an eleccric supp l i e r  may e s t a b l i s h  i t s  r i g h t  t o  seiTe an 
a rea .  They a re :  (1) pursuant  t 3  ESA Sect ion 5 ,  provid ing  
"grandfathe=" r i g h t s  which a l low an e l e c t r i c  suppl ie r  t o  concinue 
t o  s e n e  customers a t  l o c a t i o n s  which it was serving on t h e  
e f f e c t i v e  d a t e  of t h e  ESA; ,(?.I pursuanc t o  ESA Sect icn 6 ,  provid ing  
f o r  Commission-apprcvec s e r r i c e  a r e a  agreements between e l e c t r i c  
suppl ie rs  - S e c t i o n  6 does no t  sovern t h e  r e so lu t ion  of this 
dispute;. ( 3 )  pu-suant t o  ESA Sect ion  7 ,  by wri t t en  n o t i c =  t o  an 
e l e c t r i c  supnl i er  which nay be adversely a f f e c t e d ,  unless such 
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Comrnissior! &termination of p u b l i c  i .n.t .=rZs; based primarily uson 
the pr0xirnit.y of existin.5 lines, provid-,d those l i n e s  a r e  adSqmC=, 
and ugon four l s s s e r  c r i t e r i a .  

I n t e r s t a t e  cont&ds thac, iL es tab l i shed  a rF5ht t o  se rve  
pursuact t o  ESA Ssction 7 ,  t h a t  i t  has a "granafather" risht t o  
Serve pursuanc t o  ESP. Section S ,  and :hat ZSA Section 8 c r i r e r i a  
comnel a determination t h a t  I n t e r s t a t e  i s  e n t i t l e d  o r  should be 
permit ted t o  s e n e .  

Jo-Carro l l  claims a .  " q a r r d f a t h e r "  r i g h t  t o  se rve  pursuant t o  
ESA Sect ion 5 ,  and t h a t  ESA Seczian 8 c r i t e r i a  favor  Jo-CarZOll. 
Both parties dispuce each claim of  the o the r .  . -  

A .  ESA Sec t ion  7 

ZSA Sect ion  7 provides tha t  "written not ice  be given of  2n 
i n t e n t  to se rve .  I n t e r s t a t e  c la ims tha t  i t  gave J o - C ~ r a L l  w r i t t e n  
no t i ce  i n  accordance w i t h  ESA Section 7 by handing a v e r  c e r t a i n  
aoacJments a t  an October 7,  1 9 9 2  'meetin%  meatin in^") w i t h  
Jo-CarzaiL. In te rsCate  contends t h a t  the documents were. w r i t t e n  
and, while acknawledginq t h a t  t h e  documents, Xere not labeled 
I'notices, I' I n t e r s t a t e  a s s e r t s  t h a t  ESA Section 7 r e q i r e s  o n l y  
"wr i t ten  n o t i c e ,  with no tecbm.ical requirements a t t ached .  
i n t e r s t a t e  maintains.  t h a t  t h e r e  is na r e w r e m e n t  t h a t  the wr i t ten  
no t i ce  he called a no t i ce ,  refez t o  the ESA, o r  be siqned, 
I n t e r s t a t e  further claims that even IItechnical. zequirernents f o r  
no t i ce  .may n o t  be s t r i c t l y  enforced i f  the p a r t i e s  seeking, 
enforcement 'had actrral n o t i c e  'and cculL no t  show p r e j u d i c e  as 2 

'resul't of t h e  omasins uaay's faiiure ta comply wi th  t e c h n i c a l  - -  requirements." P r a i r i l  Cisti, ~ n c .  v .  Central  Yli inors  ' LI'ub- L t C O . ,  
37 111. App. 3d 9 0 9 ,  346 N . E .  zd. 7 2 ,  at 74 ( 1 9 7 6 ) .  an remand, 
k t e r s t a t e - u r e s e n t e d  evidence of s i m i l a r  meetings w i t h  Jo-Carral l  
p r i o r  t a  ttie Meet=-g. Thus, Fn th i s  case, I n t e r s t a t e  main ta ins  
t h a t  ;To-Carroll: had a c t u a l  n o t i c e  and caract show p r e j u d i c e  as a 
r e s u l t  of arry failure by I n t e r s t a t e  to comply w i t h  aqy t e c h n i c a l  
r ewi remen t .  

. .__. . 
T o - C a a o i l  c o n t a a s  t h a t  it did not rece ive  v a l i d  w r i t t e n  

n o t i c e  pxsuant ' io  Section 7 t h a t  I n t e r s t a t e  h t e n d e d  t o  provide 
e l e c t r i c  sewice o r  exrend. i t s  lines t o  the customer in q e s c i o n i  
O r  which confarms wi;h the  custcmaq p r c c e d r c  for giTring Such 
n o t i c e  previously u t i i i z e d  bet%een I i l t e r s t z t e  and J o - C a r ~ o l l  on 
p r i o r  oczas ians .  Jo-Ca-Tail f u r the r  contends thzt the Meetizg was 
merely a f i e l d  meeting hetwcen f i e l d  r ap resen ta t ives  o f  the t W C  
e l e c t r i c  s u u o l l e r s  for t h e  p u q c s e  cf exchanging i n f o m a t i o n  and. 
deterxiaiag :he basis f o r  each cf t h e k  claims of e n t i t l e m e n t  to 
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s e r e  t h e  c 3 L s t o r k .  Jo-Carroll a lso  contends it advised i n t e r s t a t e  
repr&se?-tatFves a t  the M e e t h g  t h a t  Jo-Carroll intended to serve 
the c.astamer, a l thouah Jo-Carroll does F.Ot claim t o  have given any 
wri t ten  notics t o  Interstate and I n t e r s t a t e  did. not r i l e  a 
cornplainc wich t h e  Commission wi th in  ' 20  days thereafter. 

_ .  
3 -. .. 

Whi le  there i s  no doubt t h a t  I n t e r s t a t e  discussed t h 2  
p o s s i b i l i t y  of  extending i t s  lines t o  s e r ~ e  Freezer S e n i c e s  a t  t h e  
Subjec: Premises when I n t e r s t a t e  m e t  with Jo-Carroll's 
xepresenta t ives  and provided three wri t t en  documents a t  the  
Meeting, Interseate's actions.  were i n s u f f i c i e n t  t o  evince an i n t e n t  
t o  serve i n  ccmpliazce with the  w r i t t e n  no t i ce  provision of Sect ion 
7 .  Jo-Carrcll has not asserced any Sect ion 7 notice r i g h t s .  

- 

. -  
B. ESA Sec t ion  5 .  

For t h e  p u q o s e s  of t h i s  proceeding, Section 5 e n t i t l e s  an 
e l e c t r i c  supplier t o  "provide s e r v i c e  t o  customers at locacians 
which i t  is se-rving on che e f f e c t i v e  date af t h i s  Act." T h a t  is, 
Ju ly  2 ,  1965: The term l'locatiorAI' was held i n  Coles-Moultrie 
E lec t r i c '  Ccon. v .  Illinois Commerce Commission,. 76 .  ILl.Agp.,3d 165 ,  
394 N.E.2d 1069 (1969), t o  c o n s t i t u t e  a t r a c t ,  owned by the  s a m e  
i i d i v i d u a l s ,  which is not p l a t t e d ,  subdivided, n o r  '"divided .by any 
publ ic  road o r  n a t u r a l  geographic f ea tu re"  ; t h a t  Court s p e c i f i c a l l y  
stated t h a t  a "public road"  could serve  to  d i s t i n g q i s h  a 
" loca t ion"  . The Commission a p p l i e s  the p r inc ip l e  t h a t  " a  kingle 
parce l  of . l a n d  cari c o n t a i n  sepazate  l a c a t i a n s  f a r  Sect ion 5 
purposes if the  p a r c e l  is d i v i d e d  by a p u b l i c  road. ( c i t i ng  Coles- 
Moultrie, s u p r a . )  '' Southeastern Illinois E l e c t r i c  Ccou.  , I n c .  v .  
Cent r t l  r l l inais P u b l i c  Serzice co., Docket 89-0153, 1 9 9 0  I l l .  PUC 
LEXIS s 9 s .  

I. Jo-Carralll's Sec t ion  S C l a i m .  

.On remand, ;To-Carroll claims t h a t  it had a l ine  south a €  
U.S. Highway 20  p r i o r  t o  July 2 ,  1 9 6 5  s e m i n g  the  Mi l l e r  ba-ms. 
Ja-Carroll  na tes  that  it w a s  from t h i s  l i n e  t h a t  s e r r i c e  was 
extended t o  the' Dubuque Sand & Gravel s c a l e  house in 1 9 6 8 .  Thus, 
Jo-Carroll  contends t h a t  t h e  ex i s t ence  of t hese  e l e c t r i c - f a c i l i t i e s  
cons t i t u t e  serJLce within t h e  meankg of S e c t i a n  5 I c i t i n g  S l l i n o l s  
Power Camanv v .  Mcnroe E lec t r zc  Coocerative. I n c . ,  Docke; 83-0123, 
Order entered Aucrust 7 ,  19?1. Section S i c )  allows an e l e c t r i c  

~~ 

suppl ie r  n o t  p rov id ing  s e r v i c e  on July 2 ,  1 9 6 5  the r i g h t  t o  "resume 
s e r r i c e  t o  any premises t o  wnich it had discontinued s e r v i c e  in  t h e  
preceding 12 manchs and on which a r e  s c i l l  located t h e  s u p p l i e z ' s  
servica f a c i l i t i e s .  1 8  Jo-Ca,~~l.l. cmtends  t h a t  M r .  Wurster workeR 

/ ~ ~~~ ~~ 

as a lineman acc he t e s t y f i e d  that p r i m  t o  J u l y  2 ,  1965, a pa le r  
ex is ted  s o u t h  of  U . S .  20 at t h e  h t e r s e c c i o n  of  the  C a y k J  
roadway . 
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In r e b u t t a l ,  i n c s r s c z t s  conrended t h a t  a poie l o c a t e d  
immediately sour?- of tb-e  former Location oi Highway 2a i n  1 9 5 9  
would 1i.e l o r t h  of t h e  lacatior.  of Highsway 20 ix 1965, and tha: 
;o-CarroLL provided EO s e r v i c e  from any pole  l o c z t e a  south  of 
Eignway 20 ?ear t i e  .Subj-ct ?.-ernisis hefare 1968. I n t e r s t a t e  
provided. an ',,eye-wFeness, ?.IT. Bil lmsyer ,  who t e s t i f i e d  thac the 
Jo-Carrol ! .  2312 a= ~ h ? a t  locacior. was newly- ins ta l led  i n  1 9 6 8 .  

- - 

_. - 

2 .  , I n t e r s t a t e ' s  Se'ction 5 C l a i m .  

I n t e r s t a t e  contends t h a t  i t  provided e l e c t r i c  s e r v i c e  OR J u l y  
2 ,  1965 t o  l i g h t  a sign, r e f e r r e d  t o  as the  Coyle Motel sigz, 
located south- of Highway 2 0  on an easement across :he p o r t i o n  of 
the Mil ler  l a n d  l y i n g  south of Highway 20 which inc ludes .& p o r t i o n  
of the  ~ u b j e c c  Premises. i n t e r s t a t e  presented  c o r t a i n  meter  
records,  r e z l e c t i n g  s e n i c e  c o n s i s t e n t  with t h e  1968  withdrawal of. 
s e n i c e  to t h e  s i g n ,  and r e f l e c t i r g  the  lsL6.6 r e i n s t a l l a t i o n  Q? a 
l i n e  arid mecer t o  thz: srqn. I n t e r s c a t s  contends thac  tha.sz 
recor*S ' .=haw ' t h a t  m t o r s t a z p r o v i d e d  se-vice t o  t h a t  sign from 
before May 2 ,  1464, t c ,  b c l u a i n g  and s u h s e q o n t  'co t h e  Zuly 2 ,  
1965 e f f e c t i v e  d a t e  of t h e  ESA. 

- 

- . .. -, ,._ - . . . . , - . ._ . . - - 
- - . 

O r  remand, I n t e r s t a t e  i n t roduced  documentation which it 
contended no t  o n l y  showed t h a t  t h e  land  upon which t h e  5Lgn was 
l aca ted  was a c r i v a t e  roadway sasement and na t  a " p u b l i c  r o a d " ,  b u t  
also showed t h a t  easement i.5. now owned by Freezer  Serv ices  a s  par; 
of the Subject P r e m i s e s .  I n t e r s t a t e  contended t h a t  t h e  t ra fc ic  on 
sa id  raadway was thaz.  of the  g r a n t o r s  of p r i v a t e  e a s e m e n t , r i g h t s  
upon the  raadway and t h e i r  customers and. invitees,. and tha t  t h e  
t rafzic  signs were p r i v a t e  signs provided. by, IEI Barge Srmices, 
one ai the grantors  of easement r i g h t s .  Mareaver, Interstate 
maintains t h a t  the deed by which g r a n t o r s  of the easement r i g h t s  to 
bath ' T E I  Barge Sen-Lces (formerly DubuFe, Sand & Gravel) and 
Freezer Serrices acquirod such easement, s p e c , i f i c a l l y  i d e n t i f i e d  i t  
as a p r i v a t e  raadway (Zx. MFJ 2 ,  pp. 27 and 4 3  of 4 6 ) .  Thus, 
I n t e r s t a t e  asserts that whether t h e  si- sen-ed by I n t e r s t a t e  on 
Zuly 2 ,  196s is deemed to  '&a& been l a c a t e d  upon t h e  private 
roadway easement t h e n  held by Dorance Coyle who a k a  owned t h e  
sign, o r  upon the underlying f e e  then held by M i l l e r ? ,  i t  w a s  a 
" l ac i t i onbs  s e m e d  by I n t e r s t a t e  on J u l y  2 ,  1965 upon which the 
Freezer Services  F a c i l i t y  is ncw loca ted ,  and L t e r s t a t e  is 
e n t i t l e d  uzder ESA SBction S :a f u r n i s h  s e r r i c e  t o  Freezer  Servic=s 
a s  a customer at a Locatian which I n t e r s t a t s  was s e m i n g  an t h e  
e f f e c t i v e  d a t e  a ?  t h e  ESA. 

D 

I 
1 
1 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 



1 
I, 
I 
I 
c 
I 
I 
I 
1 
I 
I 

I 

._--  
c_ .- .--.. 

9 2 -0 &SO /93  - Q O 3 O / C o n s a ~ ,  

3 .  So-Carroll's R&utt21 

W f i i l e  J a - C a r r o l l  ackaowledges t h z t  Ince r s t a t e  provided 
e l e c t r i c  s e r v i c e  to various s i tes  located around the Subjec t  
Prznises, i t  COiltSnd5 t h C  on Jciy 2 ,  ' 1 9 6 S ,  such sergic% sites were 
separa ted  from t h e  Subjecc Premises hy  G S .  2 0  to thz  no r th ,  t h e  
rai l road.  t o  the souch and the Coyle " p u b l i c "  roaaway t o  t h e  easc. 
Go-Carroll  noted t h a t ' t h e  deed creacing t h e  Coyle  easement r e f e r s  
to i t  a s  a roadway t o  be used j ,aintly with o the r s .  Moreover, heavy 
t r x k  t r a f f i c  u s e s  che roadway t o  gain access to the s e v e r a l  
i n d u s t r i e s  
as pr iva t e ,  or d i s t ingu i sh ing  it from a public roadway. 

in t h e  area and t h e r e  a r e  no signs marking the roadway . .  

Jo-Carroll a l s o  d i spu te s  whether I n t e r s t a t e  was providing 
e lectr ic  serJice t o  the  Coyk Mot21 sign on July 2 ,  1 9 6 5 .  Jo- 
C a r r o l l  cantends t h a t  I n t e r s t a t e ' s  Customer I i i a m a t i a n  Card and 
E l e c t r i c  Service Agreements produced by '  Lnters ta te  ' only show 
electr ic  s e r v i c e  to Sand & Gravel Industry and makes no mention 05 
the Coyle Motel sign. Ja-Carrol l  also noted t h a t  no I n t e r s t a t s  
witness  w a s  able t o  s t a t e  when 'serTice commenced to t h e  sign, 
whether i t  w a s  e v e r  l i c ,  or even i t s  exact l oca t ion .  F i n a l l y ,  To- 
Cz.rrall asserts t h a t ,  ir, 196'8, when I n t e r s t a t e  exchanged e l e c t r i c  
s e r r i c e  fo r  the Ccyle Mace1 sign w i t h  Ja-Carroll i n  r e t u r n  for 
e l e c t r i c  s e r v i c e  i.0 the D u b u q u e  Sand & Gravel s c a l e  house, 

' I n t e r s t a t e  thereby  relsased i t s  Section 5 righzs. 

4 .  Commission Conclusions Regardins Sect ion 5 C l a i m s  

The Commission concludes t h a t  Incers ta te  has praper ly  a s s e r t e d  
i=s S e c t i o n  5 ltgrancifather" r i g h t s .  O u r  conclusion , is  based upon 
the  w r i t t e n  documeqtation provided by I n t e r s t a t e ,  p a r t i c u l a r l y  an 
remand. S p e c i f i c a l l y ,  t h e  Customer Information C a r d  ana the two 
Eleccric S e r r i c e  Agreements e s t a b l i s h  tha t  I n t r r s t a t e  was provid ing  
e l e c t r i c  semice t o  the  sign between 1964 and 1966. These 
documencs c o n s t i t u t e  business records kept .Ln t h e .  ordinar:, course  
.of bus iness  and a r e  r e l i a b l e .  evidence. .Iuso, a review of o t h e r  
documentaticn provided by In t ezsca te  indicates- t h a t  the  roadway is 

. p r i v a t e ,  not  p u b l i c ,  a s  claimed by Ja-Carroll..  Freezer Services' 
easement agreement i l e r t i 5 i e d .  t h e  roadway as  a p r i v a t e  roadway. 
The. Appel la te  Court  i n  t h e  Coles-Moultsie case emphaslzed that  i n  
order  t o  c o n s t i t u t e  a separa te  loca t ion  there  must be some f e a t u r e  
05 :he area i n  c p e s t i c n  co sepa ra t e  i t  f rom the  surrounding' area, 
such as a " p u b l i c "  road.  There is no such separate  loca t ion  in the 
area  e a s t  ai t h e  Subjec t  Premises as  ciaimed by Jo-Carro l l .  W i t h  
the  a d d i t i o n a l  evidence provided by I n t e r s t a t e  regarding the 
p r i v a t e ,  n o t  public roacviay t o  t h e  eas t  of the  Subject Premises, 
the Commission reverses I t s  o r i g i n a l  dece-mination t h a t  I n t e r s t a c e  
had f a i l e d  t3 escabllsh Its Sect ion 5 r i g h t s  t o  se rqe  Freezer  
S e r k c e s  . Also, jo-car=cll' s asse r t ion  t h a t  i n  1968 I n t e r s t a t e  
scmenow released or wslved i t s  Seccian 5 r i g h t s  does not  appear  to 

, 
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I '  
be based on the langruaqe i?. Sect ion  5 ,  02: supporcid by case  law. 
rindex ths circumstances h e r e i n ,  Sectior? 5 righzs: lecjaily a t t a c h  a s  
of July 2 ,  1 9 6 5 ,  and no subsequent act ion can a f f e c t  the  posicior.  
o: t he  p a r r i e s .  

On t h e  o t h e r  hand, Jo -Car ro l l ' s  S s c t i o n  5 claim should be  I 
denied. The evidence shows t h a t  while the  Miller house norch of 
Route 2 0  was'semea by Jo-Carrqll f r o m  its l i n e  north of t h e  house, 
any s e r ~ i c o  t o  the  barn was: provided by the  Mi l le rs ,  not JO- 
Carroll. See Tr. 821-82i.3. 'ktoreover, t h e  l i n e  to  t h e  Miller barn 
was a s ing le-phase  l i n e  and i t  would not be adepaate t o  serge t h e  
Subjec t  Premises. The CommFssion concludes tha r  >a-Carroll has not  
orovided any evidence i n d i c a t i n g  that it provided se rv ice  south  oc 
kighway 2 0  on J u l y  2 . ,  1965, o r  se rv i ca  p r i o r  t o  t h a t  dace which W-,S 
resumed t o  be  i n  accord with Sec t ion  5 ( c ) .  

c. ESA Sec t ion  8 

Recognizing t h a t  I n t e r s t a t e  has . e s t ab l i shed  its Sec t ioo  5 
r i g h t s  t o  provide  S e n i c e  t o  the  Subject Premises, but  with t h e  
r e a l i z a t i o n  t h z t  t h i s  Order on Remand w i l l  be appealed, w e  n o w  turn 
t o  a d i scuss ion  of the  c r i t e r i a  es tabl ished i n  Sec t ion  8 to 
deterinioe which supp l i e r  should pravide p e n a n e n t  service. The 
Commission's has reviewed the 1993 record, the  record on remand, 
and t h i s  e n t i r e  record provides a s u f f i c i e n t  b a s i s  t o  make a 
Section a ce t e rmina t ion .  - 

1. Pr inc ipa l  Sec t i an  8 C r i t z r i a  - Proximity and 

ESA Section 8 provides t h a t  in makiag i t s  determinat ion under 
Section 8 ,  Ifthe Commission shall act  ia t h e  pub l i c  interest and 
shalS. give  s h s t a n t i a l  weight t o  the  cansiderat ioa as t o  which 
suppl ie r  had exis t ing  lines in proximity to. t h e  premises prapased 
t o  be served,  provided such l i n e s  a r e  adequate. 'I 

Adequacy 

a. Exist ing Lines I 

I'Existinc Lines" are defined. i n  ESA Section 3.6' ag any l i ne  of 
' a n y .  e l e c t r i c  s u p p l i e r  ic exis tence  an tFe e f f e c t i v e  d a t e  of t h e  
ESA, Zuly 2, 1965. Consistent with t h e  Court's Order of June .27 ,  
1 9 9 4  and Supplemental a rder  of December 2 0 ,  1 9 9 4 ,  t h e  Commission, 
in deterininins proximity of l i nes  under Section a of t h e  ESA, cakes 
measurements from l i n e s  i n  ex i s t ence  an Z u l y  2 ,  2.365 whether t hey  
S t i l l  e x i s t  o r  n a t .  Both p a r t i e s  agr%P- *.at: "Existing l ines"  f o r  
~ U ~ G S ~ S  of dete ,qining,  praximicy ar i  t o  be cansidered by 
appl ica t ion  of  an ob jec r ive  scandard of whether they e x i s t e d  an 
Ju ly  2 ,  1965, i r r e s p e c t i v e  o f  the  rauze by which serrice i s  
ac tua l ly  oropasec t o  be provided. 
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O n  J u l y  2 ,  1 9 6 5 ,  S n t e r s t a t e  had an exiscing l i ne  along Cke 
s o u t h  ' s i d e  0 2  a railroad righc-of-way adjoiriinq =he southerly 
boundary.. 05 t h 2  Subjecc ?remises. ?hac line, which still exists, 
w a s  extsnded in pasc years t o  serve other customers t o  the east 05 
t h e  Sunjecc P r e m i s e s .  A l s o ,  on J u l y  2 ,  1 9 6 5 ,  Jo-Carroll had +n 
e x L s c i n g  l i n e  r u m i n g  a long  t h e  r i d g i  of h i l l s  lying co t h e  north 
of  Highway 2 0  ar,d providing se rv ice  to  the Hil le r  fa-- res idence .  

2, 1965. 
m  he C . s m m i s s i o n  w i l l '  consider  tk.e l ines  as  "existinq lines" on July,  

b: , Adequacy 

Sec t ion  8 d i r e c t s  t h e  Commission t o  consider t h e  proximity of 
" e x i s t i n g  l i n e s "  o provide^ such l i c e s  a re  adeqxite," l'Adequate'r 
l i n e  and f a c i l i t i e s  a r e  def ined  i n  €SA Sec t ion  3 . 2  as those having 
s u f f i c i e n t  c a p a c i t y  . t o  meet the m a x i m u m  estinrrated service 
r e F i r e m e n t s  of .the customer t o  be seryed,  and of.. t h e  a c t u a l  
customers t o  be  served the re fo re ,  during t h e  yea r  following 
commencement o f  p e - a n e n t  s e r v i c e .  I F a c i l i t i e s  and l i n e s  a r e  
"adequate" even though the  e l e c t r i c  supplier.  "must increase  their 
capac i ty" ,  i f  t h e  s u p p l i e r  w i l l  undertake t o  do s o ,  aid I'czn 
reasonably &a so", i n  t i m e .  t o  meet the customers' r ewi remen t s  : 

I n t e r s t a t e  contends t h a t  its.1955 l i n e  lying t o  the sau th  of 
t h e  Subject Premises e x i s t s  and is adequate t o  serve t h e  opera t ion  
'of t he  Freezer  Se-vices f a c i l i t y .  ' T h e  only  ac t ion  r e q u h e d  a? 
I n t e r s t a t e  as t o  its' f a c i l i t i e s ,  t o  " increase t h e i r  cap.acity" t o  
assure that l i r e  would meet the  m a x i m u m  estimated senrice 
requirements o f  Freezer.  Semices and of  i n t e r s t a t e ' s  o the r  a c t u a l  
customers ,  was t o  t r a n s f e r  p a r t  of the load from inters ta te 's  
F r e n t r e s s ,  Lake substatLon t o  i t s  East  Duhbuque subs t a t ion ,  a 
procedure which t a a k  less than  an hour at minimum expense. 

S o - C a r r o l l ' s  1 9 6 5  e x i s t i n g  l i n e  along ' the r idge  of h i l l t o p  
serring the Miller farm v i a  a drop l i n e  pravided by Milier nor th  of  
Highway 2 0  was removed in 1,069, and no longer exists heyond its 
paint of in te rconnec t ion  a t  the Pioneer ,Acres subs t a t ion ,  
approximately 1: 1 miles f rom rhe  Sub] ec: Premises. - Jo-Carro l l  taok 
a c t i o n  r e q u i r e d  ta " increase  t h e i r  cagacity" as to, i ts .  f a c i l i t i e s  
at the  s u b s t a t i o n , .  by i n s t a l l i n g  a new 5,000 kV t ransformer,  to  
assure t h a t  a n e w . , . l . l - m i l e  l i a e  from t h a t  point would meet t h e  
estimated serrice requiremects o f .  Fr tezer  S e r ~ i c e s  and o f  
Za-Carroll '  s o t h e r  custamers . :n a r d e r  t o  " inc rease  t h e i r  
czgacityl 'as 'io f a c i i i t i e s  which r.o lcnqer exis t  a: the loca t ion  of  
its former 196s l i n e  along t h e  r iaqe  of h i l l s ,  ;To-Carzall would 
have to cons t r i lc t  a new l i n e .  I t  is uat necessary. for the 
Commission t o  dete-mine wnether rhe t e r n  "increase t h e i r  canac i tv"  
.dA i --bin t h e  ESA Seczian 3 . 1  c e f i n i t i o n  o f  " ( a )dequa te"  lines o r  
r - c i l i t i e s  erxmmpasses the ccns t r ac t i cn  cf a new l ine ,  because 
Z o - C 2 = r o l l  has Cot offered o r  shawr. tha t  it w i l l  11un2erzake" t o  do 
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so ,  o r  t h a t  i~ "car?  reasonably do so"; in f a c t ,  the only evider.ce 
i n  that r s spec t  is t h a t  doing So Wocld be n o r e  O i f E i c c l t  and c o s t l y  
thzn cons t ruc t ing  the new 1.5 mile l i n e  which Jb-Carrol l  b u i l t  in 
1 9 9 3  acd t h a t  cioing 5 0  would  be  an unreasonable under tak ing .  
~ c c o r d i n g l y ,  t h e  Commission concludes c.h.at I n t e r s t a t i '  s lins south 
of the Subject  Premises is " a d e ~ u a t e ~ ' ,  and t h a ~  J a - C a r r a i l ' s  ,1955 
l i n e  is not "adequate" e a s t  of i t s  p0in-t of in te rconnec t ion  a t  t h e  
p ioneer  Acres substat ion. .  By; the same reasoning,  t h e  C o m m i s s i o i i  
concludes that I n t e r s t a t e ' s  I-965 ssrvice l i n e s  t o  t h e  railrcac 
signal  and the Coyle Motel s i p  a r e  "adequa te , "  while the Jo- 

. .  Carroll  l i n e  north cf Highway 20  i s  not  "adequate ."  . 
c .  Shor tes t  Distance 

ESA Sect ior ,  3 . 1 3  def ines  "proximity" as " t h a t  d i s t a n c e  which 
is sho--test" between a proposed "normal .  se-vice connect ion p o i n t "  
krtd a p o i n t  G n  an e l e c t r i c  s u p p l i e r ' s  l i n e ,  determined "in 
accordance w i t h  accepted engineer ing  p r a c t i c e s "  by t h e  " s h o r t e s t  
d i r ec t  rou te"  between such p o i n t s  which i s  " p r a c t i c a b l e "  t o  provide  
se-mice. ESA Sect ion 3 . 1 0  d e f i n e s  ltimrmal service conneccion 
point" as t h a t  po in t  on a customer 's  premises where an e l e c t r L c  
carnect ian t o  seme such premises would be made " i n  accordance w i t h  
accepted eng inee r ins  p r a c t i c e s "  . B o t h  t h e  " n o m 1  se--ice 
connection p o i n t " ,  and the ' " s h o r t e s t  d i r e c t  route"  which ii 
18practicabLe" t o  provide s e r v i c e  t o  t h a t  poi& from an f r e x i s t i n g  

by app l i ca t ion  of an o b j e c t i v e  "accepted engineer ing  pract ices"  
standard, i r r e s p e c t i v e  of  non-engineering business o r  p e r s o n a l  

e l ec t r ic  oo . Assn. ,  ESA 176,  dated 
September 7 ,  1 9 7 7 .  

7 : , a r e  t o  be e s t ab l i shed  f o r  purpose of detemining proximi ty  

f ac to r s ,  .'or t h e  rou te  a c t u a l l y  used t o  provi  (a e service. Illinois 

(i) Kormal Service Connection Pa in t  

During the 1933'  hear ings ,  I n t e r s t a t e  cont%nded, on the b a s i s  
of the testimony of i t s  eng inee r i ag ,  witnesses  M r .  M i t c h e l l  ana M r .  
Shoemaker contend t h a t  the normal s e r v i c e  .connection p o i n t  in 
accordance w i t h '  "accepted engineer ing  p r a c t i c e s "  would be closes: 
t o  the  eleccric power f a c i l i t y  on the s o u t h  side :of, the Freez=r  
Senices  p l a n t ,  approxisa te ly  L a s  feet  from Inters ta te 's  existirrq 
' l i n e .  D u h q  t h e  1996 hear ings  on remand', on the basis O f  an 
accurate sumey  dep ic t ing  t h e  Freezer  Serv ices  buildlag as 
constrdcted,  and the  seasured  &i.stanc= of I n t e r s c a r e '  s existing 
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Jo-CarrOll contends that the " n a n a l  semice connection point" 

can only be located on the north side of the Freezer Services 
facility,. w h e r e  t n e  transformer pad and point of connection ar= 
actually installed: . Ja-Carrol$'.s contention is based upon Freezer 
Ser~ices, ' ; .  desire f a r  a se-rvice, connection on the north side of its 
buildifg' to, m e e t  i:s building design requirenents. Jo-Carroll's 
witness,, Mr. SinovFch, . an independent engLneering consultant in the 
employ:.af Freezer Sersices, provided the engineering bases why the .: 

transformer, pads were Located on the north side of, -the Freezer 
Services'., b,ui lding.  

. .  

. .  

Our review of all the evidence presented, particularly the 
fact thzt a l l  of Freszer Services" required electric facilities are 
located on the north s i d e  of its facility, leads u's to conclude 
that. the noma1 . service corilection point where. ,an electric 
connection. to s e r e  the Subject Premises would. he made in 
accordance' with accepted engineering practices would be at the 
existing transforner pads on the north side of the facilicy. - 

(ii) Shartest Direct Route 

Interstate witnesses.testiEied that the shortest direct route 
between that ncmal service ccmectian paint on the south side af 
the Freezer Services facility, and a p o i n t  on Interstate's existing 
1965 line, is a straicht Line'zcross .the railroad right-of-way, ar-d 
down to. a transCarmer pad, a distance of 1S3 feet. Interstate 
contends that 'if this route was taken, there would be no need to 
extend the 1ine.underneat.h the Freezer Services facility. These 
witne5ses also contended that senice from Interstate's existing 
L965 line cauld be run underground directly t,o the transformer pad 
location on the norkh side of the Freezer S'errices facility. 

. ,  

Jo-Carroll witiesses testified that Freezer SerTices objected 
t o  a line r m i n g  &der its buildins in 1993 and continue to do s o .  
Jo-Carroll contends, that all of the examples where electric service 
was. placed rrr.cer an industrial building posited by Inte'rstate were 
with the building owner's consent. It is clear from the evidence 
presented. that Freezer Serdces' objection is based uFan cancs-r;,s 
that placing the line under the buildins micbt damage cercain 
sewice st,Tctures, and cause unr-ecessa-ry expense and unnecessary 
interference wick the operation oC .the plant itself. 

Ja-Ca--rolL contencs ' chat the shcrtesc distance f rom 
interscaze's exisring 1 9 6 5  line to t h e  transformer pads is 800 
f5-c. ' Such a r ~ u t e  would place the line imrneaiately east  of the 
existhg builcing. However, Ja-Cazn11 maintains that since 
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~reezer Serv ices  proposes t3 e x ~ a n d .  i t s  p1+11?, i t  would.not allow 
~r .cersca t=  to . ....I : c lace  :- the  linz irnmediatily east  0 2  i t s  e x i s t i n g  
f a c i l i t y .  .ThQ.s::+ Z o . - C a r r o l l  contsnds t h a t  based ~ g o ~ .  the  cusiorner' s 
re'ouirement for r o u t i n g  e l e c t r i c  s e r v i c e ,  ~ ~ c = r s c a i e  would have t o  
? l ace  i t s  L i n e  fronr t h e  e x i s t i n g  r ight-of-way n o r t h  then easc t o  
the  area  o f . t h e  ~iibucjrre Sand & cyavel scale houss then w e s t  t o  t h t  
i i ransformer :pad. T h e  d i s tance  for such a l i n e  i s  approximately 

. .  
I: 

- 

. .  
1200 f e e t .  

I n t e r s t a t e ' s  testimony and cross-examination of Jo-Carro l l  
witnesses i n d i c a t e  t h a t  underground cables ,  i n  condui ts ,  would be 
placed e i g h t  f e e t  below t h e  f l o o r  l e v e l  of th'e p l a n t ,  a s p a r e  
conduit  would be  capped t o  prevent any i c e  build-up, an& t h e  
underground service cornglies with ths National E l e c t r i c  Code. Jo- 
C a r r o l l ' s  wi tness  Sinavich ind ica t ed  Ekat Freezer Seryices  has 
emeriecced damage to conduits a-qd has been unable t o  use ' the s p a r e  
conduit  aue to i c e . b u i l d - u p .  

I n t e r s t a t e  in t roduced  a surrey,  Ex. CBS i, which showed t h e  
d i s t ance  of t h e  s h o r t e s t  d i r e c t  r o u t s  a s  t e s t i f i e d  to  by 
I n t e r s t a t e ' s  engineer ing  witness - r a m  I n t e r s t a t e f  s e x i s t i n g  1965 
line t o  a normal service connection p o i a t  on tne south side of the 
Freezer  S e r v i c e s  b u i l d i n g  a s  153 f e e t ,  and to  the t ransformer pad 
on the  n o r t h  s i d e  of t h e  Freezer Sen ices  building as 523 f e e t .  

I n t e r s t a t e  contends t h a t ,  even t h e  S23 foot  d i s t ance ,  i s  a 
s h o r t e r  than t h e  distance of any r o u t e  from any, Jo-Ca,rrall . l i ne  
which existed on., July 2 , '  1965. The sha r t e s t  d i s t ance  from t h e .  
Jo-Carroll l i n e  n o r t h  of Eiighway 20, a s  t e s t i f i e d  t o  by Jo-  
C a r r o l l ' s  wi tness  is 7 6 0  f e e t .  Jo-Carroll has contended t h a t  i t s  
"proximity" s h a u l l  be  d e t e m i n e d  from the house which it se-rved i n  
1 9 6 5 .  I s te rs ta te ' s  engineerhg witnesses have e s t ab l i shed  t h a t  
PrOVidlq  s e n i c e  t o  a major  f a c i l i t y  such as Freezer Se-vices fram 
a sins:=-f arnily r e s idence  would be contrary t o  accepted engineering. 
p r a c t i c e s .  J o - C a r r o l l '  s engineering wi tness ,  M r .  LeBakken, used 
o n l y ' t h e  l o c a t i o n  of Jo -Car ro l l ' s  former July 2 ,  1965 s ingle-phase  
l i n e  running n o r t h  02  Highway 20 far puzposes of measuring 
prox imi ty .  

The Cmnnission be l ieves  t h a t  i n , o r d e r  t o  comgly with t h e  ESA, 
the appropr i a t e  p o i n t  t o  begin measuring the.  s h o r t e s t  d i s t a n c e  from 
Ja -Car ro l l ' s  l ine  an the r idge  no r th  of the Mi l le r  residence' . '  ' ' 

Based upon t h i s  record w e  determine that the  sho r t e s t  direct  rout* 
to the  F r e e z e r  S e r q i c e s '  transformer pad from Jo-Carroll '  s 196s 
l i ne  n o r t h  of the Miller res idence is 7 6 0  f e e t .  It would be 
inappropr i a t e  to measure t h e  d i s t a n c e  from t h e  M i l l e r  resid=nca 
because t h e  ckop l i n e  t o '  the res idence  would nor_ b e  alequace 
s e n e  Freezer  Se-rvices and could noc be  upgraded to da'so. W e  also 
reject I n t e r s t a t e ' s  proposal tc measure the  d i s t ance  from the 
? ion=*= A c r e s  s u b s t a t i o n  1.1 m i l e s  away as the c l o s e s t  po in t  or; 

c 
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i s  adequate t o  se rve .  T h i s  would 

the shortest d i r e c t  r o u t e  for 
Inz5rstate t o  provide the serv ice ,  we'rnust,first czns ide t  what a r e  
"acc&pted engineering pract ices! '  which a re  par:: of the ESP., bu t  not  
def ined  t h e r e i n .  Neicher pa r ty  t o  t h i s  proceeding has def ined t h i s  
term.;,"however, on rgmand, b o t h  DartieS provided witnesses a rguing ,  
i n  p a r t i c u l a r ,  why it i s ,  or.'is not ,  Bn acceptable ' engineer ing  
p r a c t i c e  t o  p l a c e  I n t e r s t a t e ' s  l ines  under Freezer Se rv ices '  
f a c i l i t y .  While i t  is c l e a r  t h a t  Freezer Se-vices would n o t  p e r m i t -  
I n t e r s t a t e ' s  . l ines  to  be placed under i ts  f a c i l i t y ,  acceptable 
engineer ing p r a c t i c e s  would allow t h e  placement of such l i n e s  w i t h  
adequate p ro tec to r s  beneath. the Freezer ,Sen ices f  plarrt . Thus, t h e  
s h o r t e s t  d i s t ance  for the  I n t e r s t a t e  1965  ex is t ing  l i n e  t o  t r a v e r s e  
t o  the t ransformer pad is 523 f e e t .  

Acccrsingly,  t h e  Commissior? concludes t h a t  I n t e r s t a t e  is the 
electric supglier t h a t  had ex i s t ing  l ines  i n  c lose r  proximity t o  
t he  Silbject P r e m i s e s  proposed t o  be served, and thac such Lines a r e  
a d q q a t e .  . The  p r inc ipa l  Section 8 m l t e r i a  favor inters ta te  a id  
I n t e r s t a t e  should be granted the  p e - m e n t  au thc r i ty  t o  provide 
e l e c t r i c  se,-vice t o  F ' reezer .Semices .  , -: ' .. - 

. .  . .  
.< _. * .  - ~ ,  $ , . - 1 2 .  ' ,. 

2'. Lesser Section 8 C r i t e r i a .  

ESA Sec t ion .  8 provides four aad<@iunal c r i t e r i a  which t h e  
Commission may consider ,  hut with les.s&:weight : . . .  _ .  

. '. - . .  
' . ,  .- . , 

a. Customer preference , . 

Freezer  Se&ices' .President, Mr. ~a~ , ' :S%Lth; .  eqressed an 
uncan&.tional preeerence f o r  Jo-Carroll service. during the,  1993 
hearings. 

. .  

No addizional  evidence was presented on remand. 
, . ,  - b.  F i r s t  s e r r i ag '  i n  area 

I ,  

Jo-CarroLl h is .  been s e n i n 9  i n  the  East qubucpe area siice 
1 ? 4 0 .  l a c e r s t a t e  ana its wholly-awned predecessar subg id ia ry  nave 
been provid ing  s e n i c e .  ir,..the E a s t  Duhuque area for 1 4  yea r s  longer  
than Jo-Carro l l  has been i.n existence.  Additional evidence On 
remand r ega rd ing  the c r i t e z i a  of which e l e c t r i c  supp l i e r  w a s  first 
furniskinq se--ice in the  a rea  shcwea tha t  Freezer Semices, and 
a l l  o t h e r  customers of ba th  I n t e r s t a t e  and 'Jo-Carrol l  L?I the 
immediate vicinity of the Subject Premises,. used East DubuWe 
a d k e s s e s .  O n  remana, long- te rn  resident  and j rope r ty  owner, M r .  
Tranel ,  a S r a n t o r  a t  ",e subjec t  , .  premises, i 6 e n t i f i e a  them as in 
the  East Dubuque area .  



.- 

9 2 .- 0 4 5 0 / 9 3 - 0 0 3 0 / C o r !  SO 1 . 
4--' C. - ia1sZance in creating ;he demand for service 

While J o - C a r r o l l  provieed Freezer S2mice5 with $500 I QQQ i n  
economic development loans, only $io.o,aoa of which had to be 
repaid, interstate is the only electric supplier to have actually 
zisistzd in creating a demapd f o r  service to Freezer Semices.  
Although bath suppliers had beer. providing economic development 
assistance in their service aqea including East Dubuwe for many 
years prior to i 9 9 2 ,  Ir-terstatS tack Freezer Services' president to 
greater Dubupe area plant sites aod otherwise communicated with 
Freezer Services beginning in 1991, and agreed to pravide a $SO,OOO 
economic deveiogment grant to Freezer Senices in 1 9 9 2 .  Freezer 
Senices had never even heard of Ja-Carroll before October 16, 
1992, by whic:2 time Freezer $emices had cammitted to loeating its 
facility on the Subject 'Premises, and anticipated service from 
Interstate. 

d. Smaller additional investment 

Interstate's actual additional investment to furnish service 
to Freezer Services was established on remand as 5 4 7 , 5 6 2 . 4 7 ,  
inclucizg the cost of a service cransformer. That amount is 
Interstate's cost of extending se-?rice to freezer Services from the 
line from w'hich ktsrstate serres the scale haus; located east of 
the Subject Premises. Testimony of Mr. Mitchell on remand shows 
that Interstate would not need any additional investment to s-erye 
a proposed "Phase 11" expansion of the Freezer Services facility. . .  .. 

Ja-Carroll's own cost fi+-es for extending se-rice from the 
Pioneer Acres substation to Freezer Services by the 1.1 mile line 
which it constructed in 1993 were given 6uring the 1993 hearing as 
$ i Q 5 , 7 5 0 ,  not including the cast of service transformers. 
Ja-C~rroll allocated one-third of that cost to "Phase I" of Freezer 
Senices ana  ace-third to "2hase 11" of Freezer Services, with 
one-third allocated to Jo-Carroll's future load growth. Using 
these figures ana allocaticns, Jo-Carroll's additional investment 
in its 1.1 mile lire alone to seme "Phase 6" is $ 3 5 , 2 5 0 .  On 
remand, Ja-Carrcll'contends that its transformer cost ,is $18,520, 
and its total COS; is $sa,a4a. Based on the .foregoing, JO- 
car roll-'^ investment to sene the Subject Premises is greater' than 
Interstate's. investment. Jo-Carroll asserts, however, that it can 
provide the service at a cost of $28,384 from the line originally 
used to sene the Cubuque Sand &Gravel scale house, or at a COS= 
of 526,338 f r o m  the three-phase line north of Xoute 2 0 .  These 
latter l o w e r  cost assertions are contrary ta tte way Jo-Carroll 
proposed to serJe the. Subject ?remises iri 1993. A major purjCSe 
for building the L.L rnile'line was to sene the Subject Premises. 
J o - C a r r o l l ,  in ficc, would  not make either of these lower cost 
acditionai irvestmects aft== constyacting the 1,093 line anc so we 
Go not deem these costs aFproFriate f o r  consiaeracicn heteh. 
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Therefore, I n t e r s t a t s  reguires 2. smaller addi t ional  investment t o  
serve t h e  Subjec t  Premises. 

TIT. S h d l n u s  a d  Order ins  Paraaraohs  . 

T h e  Commission, having considered the e n t i r e  record before i t ,  
and be ing  fully advised i n  t h e  premises, is of the apinion and 
rinds t h a t :  - .  

;' 

(SI 

(6) 

( a )  

I n t e r s t a t e  Power Company i s  a corporation providing 
e l e c t r i c  s e r v i c e  i n  I l l i n o i s ,  a rd  as such is an e l e c t r i c  
u t i l i t y  wi th in  t h e  meaning of the I l l i n o i s  Public 
U t i l i t i e s  Act; and i s  an e l e c t r i c  supp l i e r  within t h e '  
meaning of t h e  ESA; 

;To-Carrall i s  an e lec t r ic  cooperative and is a n . e l e c t r i c  
s u p p l i e r  wi th in  t h e  meanicg of t h e  ESA; 

. -. . .  

t h e  Commission has j u r i s d i c t i o n  over the p a r t i e s  he re to  
and of t h e  sub jec t  m a t t e r  hereof;  

t h e  s ta tements  of :act and.law set f o r t h  i n  t h e  prefato--y 
portions of t h i s  O r d e r  a r e  suppozted by the  evidence, and 
t h e  r eco rd ,  and are hereby adopted as f i n d i i g s  o f  f a c t  and law; - 
on October 7 ,  1 9 9 2 ,  I n t e r s t a t e  failed to give  Jo-Cakcall 
legally s u f f i c i e n t  wr i t t en  no t i ce  of i t s  i n t e n t i o n  to 
serve under ESA Sec t ion  7 ;  

I n t e r s t a t e  e s t a b l i s h e d  t h a t  i t  w a s  s e r r i n g  a t  t h e  
l o c a t i o n  of t h e  Subjec t  Premises an the  J u l y  2 ,  1 9 6 5  
e f f e c t i v e  date of t h e  ESA, md. i s  the re fo re  e n t i t l e d  tc 
fu---nish serrice to Freezer  Services  ,as a customer a t  t h a t  
loca t icn  under €SA Sec t ion  5 ;  Jc-Carrol l  d i d  not  meet 
i t s  b u d e n  of proving t h a t  i t  is e n t i t l e d . t c  serve  t h e  
Subject Premises under ESA Section 5;. 

t h e . .  publ ic .  i n t e r e s t  , requi res  a determina-tion t h a t  
I n t e r s t a t e  is e n t i t l e d  and should be p e n i t t e d  t o  f u r n i s h  
t h e  prcpcsed s e r v i c e ,  g iv ing  s u b s t a n t i a l  ,weight t o  t h e  
f a c t  t h a t  c ~ l y  I z t e r s t a t e  had e x i s t i n g  l ines in proximity 
to t h e  ,Subject Premises . and tha t  those l ines  a r e  
a d e q a t e ,  ana l e s s e r  weight t o  t h e  fact t h a t  t h r e e  c f  t h e  
o t h e r  c r i t e r i a  of  Sec t ion  8 of  t h e  ESA favor  I n t e r s t a t e ;  

I n t e r s t a t e  is t h e  only  e l e c t r i c  s u p p l i e r  l awfu l ly  
e c t i t l e d  t o  provide s e p r i c e  t o  Freezer Se-vices upon t h e  
Sub j ecz Premises ; 

-14- 



/ 
;' 

92-0450/93-0030/COnSOl. 

( 9 )  any p e t i t i o n s ,  rnosions and objecz.ions made i n  t h i s  
proceeaing t h t  rena in  undisgosed of should be d isposed  
of i?. a ma-mer cons is ten t  w i c h  the concLusions cor?tained 

, ,  
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. _. . 

h s r e i n .  

-m -- m l i ' r l  IL ~3 L-.-~.EFCRZ 3P.DEZE.D t ha t  I n t e r s t a t e  ,Dower Company b e ,  and. 

American. /Freezer  S e Y l C e S ,  Lnc, f o r  a l l  of  i t s  requirements upon 
the Subject Premises i n  do Dav'iess C o u t y ,  Illinois. 

it i s  hereby, granced a u t h o r i i y  t o  'p rovide  e l e c t r i c  service to 
, .  - . .  

IT I S  FURTXER OFLIEPLED t h a t .  any p e t i t i o n s ,  motions, and 
objections made.in t h e  proceeding t h a t  remain undisposed of s h a l l  
& disposed of i n  a mzniner cans i s t en t  with t h e  conclusFons 
contained he r s in .  

IT IS FURTHER ORDEREE t h a t  s u b j e c t  t a  t he .  p r o - ~ ~ s L o n s  of 
s e c t i o ~  1 0 - 1 1 3  at tne.Fublic U t i l i t i e s  Act and 83 Ill. 'Adrn. Cad2 
2 0 0 . 8 8 0  and 2 0 0 . 8 9 0 ,  t h i s  Order is f i n a l ;  It is subject t o  the 
Administrative Review Law. 

B y  Order of t h e  Cammission t h i s  9th day a f  October,  1946. 

( S  E A I;) 
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